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Civil Justice Council Costs Working Group

1. At the conclusion of the Cost Forum, the Chairman of the Civil Justice Council invited John Peysner to establish a Costs Working Group to take forward a study to consider the options and data required for introducing a fixed costs regime in the fast track and the accompanying pre-action protocol.   This paper has been produced following discussion primarily between representatives of the Civil Justice Council and the Lord Chancellor’s Department.

The Study

2. It is proposed that the initial study be confined to personal injury cases under £15,000 in value.  Personal injury disputes were initially chosen because they are generating most cost difficulties and costs represent a crucial funding mechanism that allows lawyers to offer services in this area following the abolition of legal aid.  Personal injury work appears also to be more homogenous than other work, such as contract or consumer problems, and therefore more amenable to a fixed cost regime.  Costs information for PI may also be more readily available from insurance companies.  Consideration will also be limited to recoverable costs and there is no suggestion that solicitor and own client costs should be fixed remaining subject to court assessment and market pressures.

3. As far as possible all research and basic models should be made available to the public and the stakeholders through the CJC web site.  This would have three advantages:


· It would avoid any suggestion of a behind the scenes ‘stitch up’ (There has been some correspondence in the legal press following the Cost Forum that hints at this.  This is, of course, an inevitable bi-product of Chatham House rules and a limited attendance).



· It would put material in the public arena that may be taken up by elements of the PI industry to move towards voluntary arrangements.  Any formal rule change inevitably takes time and if the same result is achieved without formality so be it.

The Constitutional Arrangement

4. Once the outline research programme is agreed and some models generated there will be a need to involve a wider and more representative panel (the Costs Working Group).  The group will include all the Sub-Committee members, and be supplemented by technical representatives of the “costs industry” and payers and payees.  The reasons for having a larger group are:


· To include a range of opinion to ensure that the future Costs Forum is adequately informed.  This is particularly true of insurers.  The proposed ATE trade association may not represent all ATE providers or BTE providers.


· To be a “big tent” so that opponents of predictable costs are able to express their opinion within the group and not claim to be marginalized. 

· To ensure that all proposals are rigorously tested and informed by the widest amount of experience.


5. The Law Society and Bar should be formally represented.  The LCD should continue to attend as observers with speaking rights. As well as considering research material the group will need to identify a range of policy issues. 

6. If all goes to plan the CJC will be in a position, after the Cost Forum, to have a set of recommendations for the Lord Chancellor and the Rules Committee.
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