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1. This paper is in the form of an article for submission to the Journal of Personal Injury Law to be published in the summer.

2. The article is incomplete with a number of references to be added and

others to be revised.  It is circulated at this stage to colleagues to assist that part of the debate that addresses our main work of creating a system or systems for predictable costs in the pre-action protocol and fast track in relation to personal injury cases.
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Introduction

We are all costs
 anoraks now.  This is rather surprising.  If you look at a leading text on the English legal system
 costs covers X pages in a Y length treatment of civil litigation.  A similarly leading textbook on civil litigation for the LPC
 devotes X pages in a Y length tome.  Costs were intended to be merely parasitic on the important things such as what the law was and how to amend a writ.  No longer.  Whenever two or more litigators are gathered together the subject is not the latest House of Lords Case (unless it deals with conditional fees) nor the impact of a European directive, its costs, costs, costs.  To some extent this reflects the change in litigation firms and, in particular, personal injury firms from dependency on the state to a business model where cash flow and profit are king.  However, this change is far outweighed by the sheer difficulty of calculating, agreeing, assessing and simply being paid for work.  As HH Cook states in his usual trenchant way: ‘The idea of the Civil Procedure Rules, which took effect in April 1999, was to cut the costs of civil litigation. But the scheme has been spectacularly unsuccessful in achieving its aims of bringing control, certainty and transparency.’
  Most commentators generally accept this position and was the overall view of the Costs Forum held by the Civil Justice Council in October 2001.
  

It is fair to say that problems of costs ( in particular the development of the costs industry, the role of costs negotiators and the growth in assessments ( was not expected.  It is particularly disappointing that a great deal of this friction is located in the pre-action protocols and the Fast Track, often in relation to personal injury cases.  These are exactly the kind of relatively low value cases that Woolf believed would benefit from stripped down procedures and proportional costs. 

In the run up to the Civil Procedural Reforms the process of assessing costs was not regarded as a central issue.
 How did we get to where we are now?

This article will review what has happened so far and suggest ways in which costs can be removed from your 2am nightmares and restored to their proper place as an essential part of the dispute resolution process but not its be all and end all. 

This article is intended to stimulate debate on the alternatives to the present cost system and following the current initiative taken by the Civil Justice Council it will concentrate on personal injury cases within the pre-action protocol and the Fast Track. 

The article covers the following ground:

1. What did Woolf diagnose as the problem about costs in his Interim Report and what resolution did he aspire to?

2. What conclusions were found and treatment proposed in the Final Report?

3. What has happened since to increase the predictability of costs?  

4. Is there a current problem about costs? Are costs rising? Why has the ‘cost industry’ mushroomed?  The influence of the Access to Justice Act and recoverability. Are costs more or less predictable?  

5. What role do predictable costs have in enhancing access to justice?

6. Models of and modelling predictable costs

7. The Civil Justice Council programme of work on predictable costs

1.   What did Woolf diagnose as the problem about costs in his Interim Report and what resolution did he aspire to?

The Access to Justice Inquiry clearly regarded costs as the central malaise of the existing civil justice system:  ‘The problem of cost is the most serious problem besetting our litigation system. It is directly related to access to justice: if litigation is too expensive claimants will not proceed or will use alternative means of resolving disputes. High costs also make it impossible to extend legal aid coverage; on the contrary, they increase the risk of shrinking eligibility. High costs, while they are a problem in themselves, are also a symptom of structural and procedural deficiencies.’
  The question of controlling costs was an important aspiration ranking alongside the challenge to cut delay, reduce complexity and control resources.  The control of costs as an aspect of litigation would have two equally important aspects:

a. Costs should be certain and therefore predictable.  Litigants should be in a position to receive information on which they could gauge the extent of their financial involvement in a dispute prior to launching litigation and at key stages throughout.

b. Costs should be reduced so far as possible as the ‘evidence’ was that they were too high.
 This brings in the issue of proportionality and the theme of the Report that litigation effort and, therefore costs should be proportionate to the issue at stake.  

With the reservations outlined above these aspirations would seem to resonate with the interests of all but the most affluent who launch litigation: they would like to pay no more than reasonable costs but also they would like to have some idea of the downside so as to plan for the pain.  Predictability of costs also assists when considering offers and instructing lawyers as to what resources to hazard on a case.  The answer to this aspiration was the Fast Track: limitation of costs alongside predictable and limited litigation activity.

The Fast Track

As most current litigation activity for personal injury takes place within the Fast Track it is salutary to consider Lord Woolf’s original aspirations for this novel procedure: ‘The fast track will improve access to justice for those who at present cannot afford to litigate. It will enable them to litigate cases at a combined cost which is generally less than and proportionate to the amount or matter at issue. At present, at this end of the scale, the cost of cases, for one party alone frequently equals the value of the claim and in many cases exceeds it. This limited procedure and fixed costs will enable litigants to assess the risks and costs of litigation with a degree of certainty which is not available elsewhere in civil litigation except within the small claims no costs regime. It should encourage the development of conditional fees and legal expenses insurance because it will provide greater certainty to solicitors and to insurance companies.’

It followed that certainty of the cost outcome was central to the concept of the Fast Track.  In the light of all the history that has followed it is worth recalling Woolf’s basic idea of Fast Track costs: ‘The very straightforward and limited procedure of the fast track is designed to make it possible to introduce standard fixed costs which would represent the extent of a party’s liability to an opponent. A certain percentage of the total could be allocated to key stages of the proceedings. Such fixed costs would also constitute appropriate payment to a party’s own legal adviser except in cases where there was an explicit agreement to pay more which had been fully explained to the litigant. This would happen, for example, in the case of a conditional fee agreement. The result should be that not only would a party know what his maximum liability in relation to costs could be to the other side, he should also be able to obtain legal representation for no greater sum than he could be liable to pay to the other side. I envisage that the costs would normally represent a percentage of the claim and that there would be a basic fixed minimum of costs… Three advantages of having what will be in effect a scale of costs (for which there is a long history in the county courts) are: parties will know their maximum liability whether they succeed or fail; there will be no need for taxation; and solicitors will be able to work to a known budget.’

Woolf was aware that whilst his general proposals on procedural reform attracted widespread support costs were a much more contentious issue.  This was particularly true of personal injury cases where the Association of Personal Injury Lawyers (APIL) had already been bloodied by arguments over the no cost small claims jurisdiction.  Their argument was that limiting costs would limit their members ability to represent litigants effectively and, in effect, shift the balance in litigation too much towards defendants: ‘The Association’s argument based on these figures is that if they are required substantially to reduce their fees it will result in experienced personal injury solicitors giving up their work.’  However, Lord Wolf was characteristically robust: ‘The public will not be persuaded that a serious effort to bring down those costs is being made unless the amounts allowed are expressly limited at substantially lower figures. In response to the profession’s argument that the present levels of costs are unavoidable under existing procedures, I am offering what I believe is a radically simplified procedure which will enable case expenditure to be reduced. Professional practices are not immutable; I would expect efficient and effective firms to adjust their methods and approach (perhaps using IT) so as to work within new cost budgets. This should be regarded not as a threat, but as a challenge and an opportunity, because the resulting improvement in access to justice should mean more business for practitioners.’  This encouragement had a sting in the tail: ‘If the profession is not willing or able to meet this challenge, then it should not imagine that the status quo can be retained. More fundamental measures, possibly involving the removal of at least moderate-sized injury claims from the litigation system, would have to be envisaged.’ 

On the face of it is hard to support the outcome that in many low value personal injury cases the costs were often well in excess of the damages.  However, this conceals a basic controversy.  If damages for personal injury were low
 then a simple approach to proportionality would seem to dictate that costs should be suppressed.  However, whilst litigants need the help of lawyers those lawyers need to be paid and costs which are disproportionate may not be excessive.
 This is a debate, which will be revisited in section seven below.

Pre-Action Protocols
The Interim Report also highlighted the possibility of limiting litigation activity by encouraging pre-litigation activity that would involve exchange of information as a means of encouraging early settlement.  The cost implications of this activity were not discussed.
2.  What conclusions were found and treatment proposed in the Final Report?
General Recommendations
Nothing happened prior to the conclusion of the Inquiry to alter Lord Woolf’s perception that costs created barriers to access to justice.  His general prescription, which in due course was translated into rules, is well known:

 a.  Clients should be given more information, in the form of estimates, as to costs to enable them to exercise control over their lawyers.  The project of litigation should be more predictable.

      b.  The court should be provided with cost estimates at key stages to ensure that litigation activity remained proportional by exercising case management.  This power should also be used to balance the power of the parties by, for example, obliging the financially stronger party to bear both sides costs if the litigation activity was reasonable but the weaker party could not afford it.

Specific Recommendations to encourage predictability:

Benchmark Costs
Benchmark costs were intended to increase predictability of costs by fixing costs for specific classes of proceedings in the multi-track.  The somewhat tortuous history of benchmark costs
 is outside the scope of this article but the emphasis has latterly switched from classes of proceedings to specific stages in proceedings.  By adding building blocks of predictable costs the idea is that the total cost becomes more predictable.  

Fixed Costs in the Fast Track

The current debate on predictable
 costs is a continuation of the debate that roared through the final stages of the Inquiry.  While the concept of rationing procedure in the fast track was generally welcomed the concept of limiting costs was not, with APIL leading the charge
 The Final Report set out a matrix system for fast track costs, developed by a working party, with a guideline figure of maximum legal costs of £2,500 excluding VAT and disbursements.  This should be the figure for own side as well as party and party costs absent a written agreement to the contrary. There should be a separate advocacy fee.  This would be a complete system rather than the brick by brick approach of benchmarking. In a telling phrase the report stated: ‘The working group has not undertaken detailed work on the costings for the new regime.  Its effort has been directed at establishing the initial structure.  Further detailed work will be required to establish the final figures’.
 

3. What has happened since to increase the predictability of costs?  

Fixed costs: the LCD papers
The immediate result of the Final Report’s proposals on fast track costs were consultation papers issued by the Lord Chancellor’s Department: Justice at the Right Price
 and Controlling Costs
. 
 The first paper called for views on fixed costs in the fast track and whether they should apply to personal injury cases.  However, the paper was less than bold in suggesting that one alternative was to postpone the introduction of a pre-trial costs regime in favour of a more fundamental examination.  For the purpose of the current debate on predictable costs it is fitting to recall the Lord Chancellor’s views as set out in the paper: ‘It has been argued that implementation of a costs regime should be postponed for the first few years of the operation of the fast track. It is suggested that some control over costs would be effected through the operation of protocols, where they applied, the fixed timetable and judicial control. The costs of cases could be monitored in order to develop a regime based on experience. Postponing implementation however, would also postpone achieving greater predictability and proportionality in the costs incurred in very many cases…In the Lord Chancellor's view, postponement could only be justified if it were to allow a more fundamental consideration of the causes of high costs. He would wish to seek the help of the judiciary, the profession and other interest groups to look closely at the relationship between solicitor and own client costs and recoverable costs, with particular reference to schemes developed in other countries. The aim would be to devise jointly a scheme, based on experience that would tackle at their root the causes of disproportionate costs. This might necessitate consideration of the operation of other matters of procedure and law that apply to costs, (for example the operation of the indemnity principle).
 It could also result in a more predictable way for lawyers to charge their clients for taking fast track cases, and, hence, more predictable recoverable costs…The Lord Chancellor would welcome views on whether he ought to postpone the introduction of pre-trial fast track costs in favour of a more fundamental examination of the reasons for disproportionate costs.’
  Such a fundamental review has not been undertaken.  In the Controlling Costs paper that followed it was noted that costs had been fixed for the fast track trial but no steps should be taken to fix pre-trial costs until they were monitored when the system had bedded down.  ‘That said, the Lord Chancellor remains committed to controlling costs and intends to monitor costs in fast track cases with a view to introducing a fixed costs regime when sufficient information is available to ensure that the regime is fair and workable.’ The monitoring of pre-trial costs has also not been systematically undertaken.
 This is unfortunate because it leaves decision making in this area in somewhat of a vacuum.  Whilst, trial costs are fixed this is of limited effect in our system as trials are so rare.

Estimates

Cost estimates, like building estimates, have a potential to make costs more predictable and controllable.  In project management proper estimating is crucial, contingencies are built in and if the estimate is exceeded the contractor must explain.  In cost assessment terms estimation, in effect, should shift the burden of proof onto the potentially receiving party to estimate correctly
 and to re-estimate.  The author was very exercised in the run up to the Civil Procedural Rules about this idea and thought that it would be of great value.
  In fact it appears to have been a damp squib.  Anecdotal evidence suggests that litigators are uncertain as to how the information disclosed is used, judges suspect that the estimating process is not rigorous and there seems little evidence of judges revisiting estimates on assessment.

Budgeting

Many of the problems of estimating would be alleviated if litigators offered the court and their opponent’s detailed budgets of their historic and future costs as, increasingly, their own clients demand to see.   Estimating would then be, as is normal in business, part of the project management of the dispute rather than existing in a vacuum.  Budgeting would impose a much higher burden than estimating on litigators to predict and control costs: the burden of proof would be even higher on the party putting forward the budget.
  Budgeting was one of the cost control measures proposed by Adrian Zuckerman in an issues paper published by the Access to Justice Inquiry that was not popular with the profession many of whom claimed it to be unworkable in litigation.
  Contrary to this perception the author’s view is that budgeting is entirely possible and quite appropriate in litigation and that it works well in a tightly case managed environment.  As such it may well represent a valuable tool in the multi-track and will repay future consideration.
  However, fully worked out budgets would seem to be an unnecessary encumbrance in the fast track with its emphasis on economy and proportionality of effort and it may well be that a system of predictable costs that covers a range of cases would be more appropriate.

Summary assessment

In principle summary assessment by the judge at an interlocutory hearing or trial should help to make final costs more predictable.  The argument is that in the taxation system all the costs were unpredictable until taxation.  In a system incorporating summary cost control then part of the costs will be controlled as the case proceeds and the decision at an interlocutory stage may well assist in predicting the final outcome and, in turn, influence settlement negotiations.  In fact there are few applications in the fast track and the anecdotal evidence of summary assessment seems mixed to say the least.  The problem is that circuit judges neither have the experience nor substantial training to assess costs and trials may be allotted to district judges or circuit judges according to a variety of factors of which the difficulty of assessing the costs is rarely relevant.  One key factor appears to be time.  If a trial goes short then a circuit judge rather than sending the case for full assessment may proceed to a lengthy summary assessment.  Alternatively, summary assessment may be dealt with in the limited time available at the end of the trial day.  Either way predictability of the process is not enhanced and decisions appear to range from a careful teasing out of each item ( sometimes described as nitpicking ( to ‘slash and burn’.
  The Council of the Association of Costs Draftsmen is now recommending that summary assessment be withdrawn.

The Pre-Action Protocol and Negotiations

Dispute resolution in England and Wales is about settlement rather than trial, negotiation rather than litigation.  This was recognised by Woolf as part of his efforts to divert disputes from litigation.  He has very successfully encouraged the trend to non-court solutions by promoting pre-action protocols.  Historically, negotiation and settlement had seldom troubled the taxation process because being pre-proceedings costs were resolved on an informal basis and only rarely entered the courts.  It was rare for proceedings to be issued so as to resolve pre-litigation costs, partly because it might involve a difficult search in a settlement contract for an implied term to pay costs.  No longer.  The Final Report
 recognised that there should be some sanction for failing to comply with a protocol but did not contemplate that problems would arise where the protocol was complied with but the paying party would not settle the costs.  Many of the Part 8 applications for costs currently clogging the courts arise from just this situation
.  In a sense there has been one step forward by cutting delay in settlement of damages and one step back in forcing delay in paying solicitors’ costs.  The reasons for this are discussed below but predictability of costs has not been enhanced.

4.  Is there a current problem about costs? Are costs rising? Why has the ‘cost industry’ mushroomed?  The influence of the Access to Justice Act and recoverability. Are costs more or less predictable?  

It seems otiose to argue as to whether or not there is a current problem about costs when everyone says there is.  However, a note of caution should be struck.  There is little or no strong empirical evidence about what is happening to costs
.  The removal of legal aid from personal injury ‘privatises’ a lot of useful data that was formerly provided by the legal aid authorities.  It is hoped that the Civil Justice Council programme of work will be able to identify data that is useful but in the meantime there are some straws in the wind that suggest there is a real problem.

a. Cost negotiators have emerged as a new phenomenon.  Occasionally they act for both payer and receiver being paid by reward either to reduce or defend a bill.  This suggests, at the very least, a perception by payers that costs are increasing.

b. As mentioned above applications for cost assessment, particularly for un-issued cases, have risen sharply.  Again this is new.

c. As most cases are resolved pre-issue the translation of this process from a free and easy negotiation to a highly structured process under a protocol inherently increases costs.  Many cases might have been obviously ripe for settlement on a first letter of claim but a conscientious claimant lawyer will go through the protocol steps.

All of these developments might have occurred to some extent after the introduction of the Civil Procedural Rules but what really lit the blue touch paper was the Access to Justice Act 1999.  The effect of the recoverability regime in conditional fee cases is to further emphasis costs.  If the base costs are believed by the payer to be too high then the success fee, no matter how modest, exacerbates the situation. The recoverability of insurance premiums is bound up with costs.  If the payer thinks that the premium is too high then costs arguments can be thrown in for good measure. The full implications of the new financing arrangements are beyond the scope of this paper
 but payers apparently fear quantum increases in costs because of the recoverability arrangements.  More importantly, they fear frequency of claims fuelled by the rising level of interest in making claims by the public, encouraged for the first time by aggressive marketing.
  It seems that whether or not costs are increasing on a case-by-case basis; the cost of costs ( the added grit in the system of delay, additional intermediaries, clogging up the court system and uncertainty ( is certainly increasing.

Not a single one of these developments can be said to assist Woolf’s aims of making costs more certain or predictable.  The overwhelming view of the participants at the first Cost Forum was that the current position of costs was interfering rather than assisting access to justice and that something needed to be done: hence the Civil Justice Council’s work on predictable costs.

5.   What role do predictable costs have in enhancing access to justice?
In the Final Report Lord Woolf reported a conversation with the Chief Taxing Master, as he then was: ‘that the most effective and simple method of keeping costs under control is to keep the client informed at all times as to what is proposed in his name’.
  While, this remains a powerful tool to control costs in general civil litigation the development of the personal injury market, particularly in cases that lie within the fast track jurisdiction, produces a situation were the client is detached from cost issues.  Most clients expect a complete no win no fee service with no contribution made by them up front or from damages.  At best they will pay interest charges but they do not expect to pay a share of actual costs: all is to be taken care of by the recoverability regime and the solicitor living on recovered costs from the loser.  If the client has little or no influence over the level of costs what else might assist?  The Final Report moved its position in relation to costs from a desire to control costs externally
 to a hope that case management would control costs, apart from fast track trial costs.  While the research verdict is not in
 it seems that case management, in the absence of budgeting and effective estimating, may not significantly reduce costs or make their impact more certain and, of course, in any event case management does not impact on the pre-issue phrase.

This analysis suggests that without some further reform costs will remain unpredictable.  Does this matter?  There are in the author’s view a number of significant advantages of predictable costs:

a. Where clients pay out of their pockets predictability reduces their risk and may encourage them to use dispute resolution services.

b. Where litigation insurers, or collective bodies, pay predictability should create downward pressure on premiums or self-insured charges.  It might be argued that post recoverability the level of premiums no longer matters: either the loser or the policy pays the premium.  However, this would be incorrect.  Higher premiums are simply recycled: an excessive road traffic case litigation premium becomes the motor insurance premium hike; both are likely to be paid by similar, or even the same, groups of individuals.  Also, not every premium is paid by a ‘magic bullet’: very high premiums limit access for individuals paying their own way.

c. A business model based on a more certain return should open up possibilities for more innovative and efficient dispute resolution services.

d. Predictability would re-direct litigation effort on to the real job of marshalling evidence, negotiating and when required driving a case to trial rather than concentrating on the costs aspect.

e. Potentially, subject to the model of predictable costs adopted, proportionality, a key Woolf objective, can be enhanced.

If the main drive behind the current interest in predictable costs is sheer exhaustion and fear of what new challenges satellite litigation might offer it must not be forgotten that predictable costs are not simply a short term fix: as we can see in other jurisdictions they have the potential to offer long term advantages.

6.   Models of and modelling of predictable costs

Models

The debate on predictable costs is informed by models of costs from other jurisdictions.  These comparisons are limited because our system always had a more highly developed and complex system than most other jurisdictions and party and party costs, at the proportion historically available in England and Wales, are rare internationally. Furthermore, international comparison between procedure is difficult: the devil is in the detail and in the differences between legal cultures and social conditions.  While the search for useful models is part of the ongoing Civil Justice Council work two jurisdictions immediately spring to mind:  Germany and Northern Ireland.

Germany

The German system of civil justice is surprisingly similar to the system in England and Wales post Woolf.  This article will not describe the system in any detail as it is comprehensively described elsewhere
 but the main elements relevant to the cost debate are:

a. It is an adversarial or party system. 

b. It is judge led and heavily case managed.

c. There are many more judges and they do more. 
  For example, witnesses are normally interviewed in court by the judge and it is normally regarded as unethical for lawyers to interview witnesses outside court.

d. Court fees, which are not inconsiderable, and costs are transferred on a party and party basis. 

e. Potentially transferred costs are not the maximum that a party can be charged.  Additional costs can be charged over and above but only when the party has agreed in writing.

f. The transferred costs system is based on a system of payment linked to the value of the claim and are earned in stages or units ending in the trial stage.  It also reflects actual recovery: lower recovery, lower costs.  Pre trial settlement is rewarded by an additional unit and a half. 

g. The system operates across the whole range of claims: there is no High Court/ County Court split or small claims jurisdiction.

The perceived view is that access to justice is assisted by this system as costs are lower, more predictable and the payment per unit of procedure acts as an incentive for the lawyer not to engage in excessive litigation activity.  There appears to be reasonable availability of litigation lawyers to all groups in society and litigators operate a ‘swings and roundabouts’ approach to their caseload.  The fast track and the protocol which by rationing and prescribing the steps between initial claim and trial appear to makes a better fit for a prescribed cost system than pre-CPR procedure.  However, to simply adopt the German model to our conditions would be foolhardy without information about how the system works in practice and in comparison to our system additional to the survey work available, which suggests a degree, a fair degree of satisfaction amongst lawyers and clients.
   Further operational research needs to be done to ascertain the use of time by German lawyers so as to get a fuller picture of what is required of them as against the reward available.  If these are out of kilter with the post CPR scene in England and Wales then remedies may be available in the structure of the units, or their price but, at this stage, it is too early to say.  The questions for this research effort include:

a. If judges in Germany do more work does this mean that lawyers do less?  If witnesses are interviewed in court but with the parties’ lawyers present where is the cost saving?

b. Judges control the case so, for example, they control the process of disclosure.  In an average case does judge led disclosure create a greater or lesser burden on the parties than disclosure under the limited protocol and fast track?  Do lawyers merely observe the disclosure effort of their clients or are they intimately involved?

c. What is the pace of work and business strategy of German litigators?  Historically, they have been organised in smaller units or as individuals, which produces lower overheads.  They have often been generalists providing a full service to clients in litigation and transactional work.  If this allows them to work under a predictable cost system can this be easily transferred to our system?  Would we need to change the cost system to suit our conditions or would it require a wholesale change in law firm organisation?
 

d. In reality how affordable is the German cost system?  The author’s initial research has uncovered a lively sector providing ‘Processfinanz’ or legal factoring.  Companies provide parties with an indemnity against cost and expenses, typically, in return for between 20% and 30% of damages.  Risk assessment is tight with only about one in twenty cases accepted.  It is regarded as particularly useful for small companies with good cases.  The existence of such factoring companies and their charging rates together with the widespread use of both personal and commercial legal expense insurance suggests that litigation costs are more than insignificant.

Northern Ireland
Less well known but closer to home is the predictable cost system in the Northern Ireland county court.

There has been virtually no cost assessment in Northern Ireland as since 1877.
 Party and party costs and solicitor and client costs and have been calculated by reference to a scale divided into bands related to the award made.
  This is a classic ‘swings and roundabouts’ system and as such it has received judicial approval: ’in some cases solicitors and counsel may be fairly handsomely paid for a case which has not involved a great expenditure of time and effort, in others they may have to do a great deal of work for very modest reward.  The virtue of fixed scales is twofold.  If the scales are fixed at a suitable level proceedings in the county court can be conducted at reasonable cost, while giving a reasonable return to the practitioners who conduct them.  At the same time the cost of litigation is predictable because it is capable of fairly precise calculation and a prospective litigant may ascertain his financial commitment before he launches proceedings…’
  

The author’s impression is that the system is regarded broadly as satisfactory by lawyers on both sides of the claimant and defendant divide.  However, the comments made above in relation to the German model apply: much more work must be done in order to see how transferable the Northern Ireland model might be to England and Wales.  Key research questions include:

a. The rates of costs seem low.  Rates are reviewed by the Review by the County Court Rules Committee and approved by the Lord Chancellor in consultation with the Treasury.  Experience of civil legal aid rates tends to suggest that such a system leads to low rates.  It may be that solicitors compensate for this by transferring work to counsel who are also subject to scale payment but are not paid out of the solicitors’ profits.  Is such a result inefficient? Do low costs lead to efficiency gains or to cutting corners?

b. Northern Ireland is a very small jurisdiction.  Can its lessons be transferred to a much bigger jurisdiction?  Are the overhead costs for firms in Northern Ireland comparable?

c. How does the County Court/High Court jurisdiction spilt operate?
  Is there anything in the personal injury case mix that shunts more cases into the High Court and away from county court scale costs?

d. Claimant lawyers’ costs are based on the sum awarded while defendants’ costs are based on the sum claimed.  This may lead to some discrepancy in operation; although this has been ameliorated by insurers and defence solicitors negotiating reduced fees.  Should a predictable cost system be symmetric?

e. Legal Aid still survives in Northern Ireland.  How does this interrelate to scale costs: is there any element of subsidy?

Modelling

As well as seeking comparators in other jurisdictions the search for predictable costs has also generated and investigated theoretical models.  These efforts, which are detailed below, may well need to be further pursued and the assistance of economists and market analysts may well be invaluable.

The Work Done Model

Some time prior to the Final Report this model was created for APIL by taking typical files and then costing them on the basis of the likely fast track procedures.
  Although, now overtaken by the full details of the fast track procedures and, in particular, the pre-action protocol the work is still useful in demonstrating that there is an irreducible minimum of preparation work in most cases irrespective of their complexity or value. 

The Hours Model

The Final Report set out in some detail a matrix of costs for the fast track.  This was used as the basis for a series of hypothetical case studies where lawyers and judges attempted to agree a reasonable estimate of time for a typical case with all the characteristics of the case in the case study.
  The report provides valuable material for the current debate although it does reflect an invariable truth that defence lawyers tend to view the task of their claimant lawyer colleagues as easier and less time consuming than the claimants believe and vice versa!

7.  The Civil Justice Council programme of work on predictable costs

At the time of writing the Civil Justice Council’s working group on predictable costs will have been underway for some months.  The intention is to work with as representative group of interests as possible with the anticipation of producing a scheme that attracts wide support.  The effort will be assisted by evidence and research material and it is intended that such material will be widely available.  At the conclusion of the work advice will be offered to the Council, which, if it accepts it, will promote any scheme.  It is more than possible that a scheme would involve both statutory and rule change.  At the time of writing, it is assumed that the work will cover party and party costs only leaving solicitors free to make arrangements with their own clients subject to separate assessment  and market forces. 

Any new scheme of costs will be judged on whether it meets key requirements, which, in the author’s view, are:

a. The scheme must be, as far as possible, certain and predictable. 

b. It must be proportional and reflect the limited damages involved in the fast track and in pre-action cases within the fast track limit.

c. It must all for the continued effective use of Part 36 Settlement.

d. It must cover both un-issued and issued cases.

e. It must offer representatives a reasonable reward for their efforts in accordance with the Costs Practice Directive to allow them to do a reasonable and proportionate job.

f. It must be possible to escape from any predictable cost scheme when the complexity
 of the case or the tardiness or misconduct of a party or representative puts the other side at an unfair disadvantage.

g. The scheme must be subject to regular and credible review to ensure that it retains the confidence of representatives and the wider public.

Conclusion

The Civil Justice Council has set itself a difficult task.  However, completion of the Woolf reforms mandates that this challenge be taken up.  By starting with personal injury cases of limited quantum it is hoped that a solution can be identified that will help where the shoe pinches tightest.  This will involve a lot of new thinking and it will not be easy.  To quote one commentator: ‘Thinking the unthinkable does not come easy to those who operate the legal system.  The unfortunate result is that reform is most likely to be accepted when it grows organically out of the existing system, when what is actually needed is something more radical.  But the radical reform that is arguably needed may not be a viable option simply because the players in the system cannot imagine it working and therefore will not do what is necessary to make it work’.
 The civil procedural reforms have been truly radical.  A radical approach to costs will complete the picture.
� By which is meant the total cost of resolving a dispute where costs can be awarded by the court of which a percentage will be paid by the loser.  Implicit in this definition and vital to the current debate is the process of assessing those costs.  The general role of costs and financing in facilitating, inhibiting and influencing the system of dispute resolution is vital.  However, even here apart from recent work by the author (Handbook article) and texts by Zuckerman see XX most proceduralists regard costs as less than central to the basic issues and difficulties of civil procedure.  For example the doyen of English proceduralists Professor Jolowicz in his recent book ‘On Civil Procedure’ Cambridge University Press 2000 has only two references to costs.


� White


� Osborne


� The Times Law Section 26.2.2002


� See p below.  Chatham House rules.  No minutes available.


� Dredging through the files the brochure for a major professional litigation conference in 1998 comes to hand. Woolf is paramount and issues such as practice directions, case theory, expert evidence, IT and conditional views are seen as central to the changes.  Costs hardly get a look in.  In the authors article in Litigation date  similarly.


� Access to Justice Interim Report Chapter 25 paragraph 1


� Whilst anecdotally the consensus was that costs were high there is little empirical evidence of what costs actually were at this stage. See…


� Above quote chapter 7 Interim Report


� As the Law Commission says…


� See Armstrong & Peysner


� See Litigation Letter Vol 20 page 111


� The author prefers the term predictable costs rather than fixed costs and uses it in the CJC work because fixed implies a one to one correlation between a case and a sum of money to be paid as costs.  In fact predictable costs may be based on a number of variables including the quantum of the claim made, the sum awarded or agreed, the stage that the litigation reaches.  This would suggest systems that are predictable but not rigid.


� The reasons for such a fierce division of opinion, largely between claimant and defendant lawyers, will be discussed below at pageX


� paragraph 13


� 1998 LCD web site.  This refers to the IALS case study research, see below at pageXX


� 1999


� See generally ‘Costs and Financing’ by Marshall and Ahmed in Peysner Ed‘Civil Litigation Handbook’ The Law Society 2001 at page 236.





20. ERROR re-order footnotes


� One potential barrier to making costs predictable between the parties is the indemnity principle.  ( see further Marshall and Ahmed note18) If the solicitor and own client arrangements produce a bill of costs that is less than the predictable cost figure then the latter is irrecoverable unless there is some partial or complete waiver of the indemnity principle.  The first Cost Forum indicated clearly that the indemnity principle has outlived its usefulness and the Master of the Rolls has indicated his intention to discuss with the Lord Chancellor the method whereby the indemnity principle, in its present form, is laid to rest.  It is anticipated that any potential scheme to abolish or replace the indemnity principle would create no difficulties for a predictable cost regime.


� subject to Goriely + peysner


� figures needed


� Always bearing in mind the litigators duty to the court


� The Litigation Article


� The debate on budgeting has been characterised by certain misconceptions.  Budgets are not straight jackets.  Every, budget should contain flexibility for contingencies and every budget can be revisited when circumstances change including the actions of the court, opponent or experts.


� Final Report section II p.81


� District Judge Letham at Tunbridge Wells is introducing cost caps in some cases before him which would seem to force litigators to budget, albeit at the instigation of the court rather than of the parties own motion.  See article…


� Based on the authors unpublished interviews with litigators.  See also the Law Society’s Woolf Network Questionnaire No.4 Responses at page 2: ‘Half of the respondents reported that they had encountered difficulties with assessments of costs.  The problem reported was overwhelmingly that of inconsistency of approach by judges and arbitrary reductions of costs.’  


� Litigation letter vol 21 No 3 page 33


� At paragraph 14, section III


� Under CPR 44.12a where agreement is reached except for costs a part 8 application can be made.


� but see Goriely.  The LCD report ‘Emerging Findings’ LCD website was not able to come to firm conclusions about cost levels.


� See Peysner ‘What’s wrong with contingency fees’


� It is interesting to recall that there was little or no marketing by legal aid lawyers to attract clients with personal injury claims despite evidence of substantial under claiming and a latent legal market (see Genn ‘What Price Justice’).  The new business model of claims management or claims referral companies has altered this market permanently.


� section II para 27


� See Zuckerman and Zander


� peysner


� Final Report Section II page 80; A.Zuckerman ‘Lord Woolf’s Acccess to Justice: Plus ca change..,’ (1996) 59 MLR 773; D.Leipold ‘Limiting Costs for Better Access to Justice: the German Approach’ in Zuckerman & Cranston Ed. ‘Reform of Civil Procedure: Essays on Access to Justice’ OUP 1995


� Debate has focussed on judge numbers by way of cost comparison between the systems.(See Zuckermans article in MLR note  X above).  However, for the purposes of this discussion what matters is what role judges have in the process.


� See Leipold ibid at page 270


� Increased from the original one unit to act as a further incentive.


� See Zuckerman article 


�  Somewhat outside the brief of the Civil Justice Council!


 


� Different arrangements apply in the High Court.  The author is grateful to the Senior Cost Judge for information about the ‘Belfast Solicitors Association Scale’, which lays down unofficial rates for High Court work between solicitors and insurers.


� County Officers and Courts(Ir) Act 1877


� The party and party costs are calculated directly; the solicitor and own client costs must take the scale costs into account.


� Per Caswell LCJ Re C & H Jefferson (a firm) NILR [1998] p404 at page 406


� See paragraph X below


� £15000 in 1998.  


� See, for example, Rickman ‘The Economics of Cost-Shifting Rules’ in Zuckerman & Cranston Ed. ‘Reform of Civil Procedure: Essays on Access to Justice’ OUP 1995


� J. Peysner with N. Armstrong "What Price the Fast Track", 1997, JPIL pp 287-313.


� Tamara Goriely, Farrah Butt and Avrom Sher, ‘Costing Fast Track Procedures Through Hypothetical Studies’ http://www.lcd.gov.uk/research/1998��


� para X


� It may well be that escaping from a predictable cost scheme might not be as onerous as allocating a claim which on quantum falls in the fast track to the multi-track on the ground of complexity, public policy or whatever.


� M.Zander ‘Cost and Delay in Civil Litigation’ Is.L.R.Vol 31 No.4.1997 at page 718.
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