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Where are we now?

1. The objectives of the CPR

The problem of costs

· Uncertainty for business and litigation insurers

· Expense and disproportion

· The cost of rigour: Witness statements

· The cost of excess costs: on the public through insurance; on business; on international competitiveness

· The limits of the taxation process despite local rates (the assumption that party and party costs will be substantially less than solicitor and own client costs)

· Does our present cost system discourage ADR?

· Does our present cost system discourage co-operation?

The solutions
· Rationed procedure

· Estimates and re-estimates (Does anybody take any notice of them)

· Issue based costs (Are the judiciary using them?  How do they influence litigant or lawyer behaviour)

· Proportionality (What is it?)

· Part 36 (Does it bite?)

· Forward loading and pre-action protocols enforced by Part 8 (When does litigation start?)

· Summary assessments (Solution or problem?)

· Court delays reduced by rationed procedure in the Fast Track or better case management in the Multi-track or decline in litigation (Does a faster pace in the court decrease or increase costs: the Chinese plate spinner)

What has happened since the CPR?  Lessons from research

· Anecdotal evidence: It is generally agreed that costs are now forward loaded and that the costs of pre-trail applications have increased.  Have costs per case increased overall?

· The rise of the costs industry; the pressure of Part 8 applications; the emergence of the cost negotiators

· Proxy evidence (e.g. insurance premiums before recoverability)

· Hard evidence

· Rule change on reporting settlements

2. Key questions for research:

Does rationing procedure to reduce unnecessary litigation  effort save costs or will reduced costs reduce unnecessary litigation effort?

How does risk affect lawyer behaviour in relation to driving up costs? (c.f. legal aid; conditional fees with or without success fees; contingency arrangements)

The General Picture

1. Two types of litigation

· Commodity or Volume (risk of costs on defendant and/or insurer and/or solicitor and/or counsel).  Located in pre-action practice and the Fast Track

· Added value (risk of costs on claimant and defendant and rarely on insurer, solicitor or counsel). Located in pre-action practice and the Multi-Track

2. Two current methods of financing

· Commodity: cash flows from defendants (mediated by insurer, bank or litigation disbursement factor and cushioned by working capital).  Specing & Conditional fee: Eat what you kill The client does not pay
· Added Value: cash flows from client who pays for the service
Are High Street non-specialists doing commodity work as if it was added value work?  Can commodity work be successfully carried out without volume and capital?

3. The Rise of the Claims Management Companies

· The question of access

· The additional costs of the intermediary

4. The impact of Sarwar v Alam

· The new question of access

· Is there a real conflict of interest

· What are the social benefits and dis-benefits of risk averse lawyers?

· What are the social benefits and dis-benefits of reduced access if BTE insurance replaces ATE?

· Can specing and going bare fill the gap for the independent profession? (What about the indemnity and maintenance rules?)

5. MDPs

· Mopping up profits in litigation

· The future of an independent profession

What are the alternatives?

1. Abolition of the indemnity principle

· Commodity work; genuine no fee, no win retainers

· Value Added: the problem of the windfall

2. Increasing Rationed Procedure

· Raise the Fast Track limit

· Re-visit standard directions in the bottom of the Multi-Track

· Remember the key question: does rationed procedure save costs?

3. Court Control of Costs

· Issue Based Costs & Proportionality

· Estimates (Use and abuse & Rule changes)

· Benchmarking & Cost Budgeting

· Fixed Costs in the Fast Track

4. Sanctions and Client Care

5. Abolish Transferred Costs & Introduce Contingency Fees (Retaining Part 36)

