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HISTORY

Before the Statue of Westminster (1275) no person was entitled to recover any costs of suit.    In 1394 the Lord Chancellor was given the power to award damages if the suggestions made by the claimant were found to be untrue.  This power was confirmed in 1436 and the power to take security for costs was added.   Although a losing litigant might be amerced, which may have been considered as a form of punishment, this was of no benefit to the successful party since any payment was made to the King or Lord.    In cases where damages were recoverable a successful claimant (but not a successful defendant) could recover as part of the award of damages an amount in respect of costs (Robert Pilford’s case 1613, 10 CO Rep at 116A “in all cases where a man should recover damages he should recover costs, which is meant of all cases where he should recover damages”).   Where no damages were recoverable, and in actions relating to land, costs could not be awarded.  

The Statute of Marlborough 1267, and the Statute of Westminster 1275, allowed the award of damages and costs to a successful claimant in certain actions only.    Successful defendants only became entitled to costs as a result of statute (eg 52 Henry III C6).     A decision of the court in 1797 (Tyte v Globe [1797] 7 TR 267) established that costs could be recovered by a successful claimant, even though there was no express provision to that effect in a statute.   The ability of defendants to recover costs was extended by a number of statutes culminating in 1607 (4 James I C3) which provided that defendants were in general allowed to recover costs.

This general ability to recover costs led inevitably and swiftly to the introduction of statutes limiting the amount chargeable by attorneys and solicitors (eg 3 James I C7).    By the late 17th century the subject of proportionality (although it was not referred to by that name) had already become a problem.    An Act was passed in 1670 (22, 23 Charles II C9) limiting the recovery of costs to the amount recovered by a claimant in a personal action where under 40 shillings (£2) was recovered.    (Query:  The equivalent of a fast track case today?)

By the beginning of the 19th Century there was a movement for the reform of legal procedures and in 1828 Lord Brougham gave a speech advocating reform and listing among the more obvious defects in the law of procedure the fact that a successful litigant could not recover full costs against his adversary.    He suggested this amounted almost to a denial of justice.    

“.... How much nobler will be the Sovereign’s [George IV] boast when he shall have it to say that he found law dear and left it cheap;   found it a sealed book, left it a living letter;  found it the patrimony of the rich, left it the inheritance of the poor;  found it the two edged sword of craft and oppression, left it the staff of honesty and the shield of innocence.”

Brougham went on to suggest that if all costs incurred were recoverable by a successful litigant, practitioners would run up very considerable charges in a clear case, but when the law had been amended so that practitioners could no longer indulge in these practices, a large allowance of costs should be made to a successful litigant.    

Pollock’s Act of 1842 (5 & 6 Victoriae Cap 97) repealed: 

“So much of any clause, enactment or provision in any act or acts ... whereby it is enacted or provided that either double or treble costs or any other than the usual costs between party and party, shall or may be recovered ... in lieu thereof the usual costs between party and party shall and may be recovered and no more.”

The Act went on to provide in respect of Public Acts:

“That instead of such costs the party or parties ... entitled ... to such double, treble or other costs shall receive such full and reasonable indemnity as to all costs, charges and expenses incurred in and about any action, suit or other legal proceeding, as shall be taxed by the proper officer in that behalf ...”

In the same year another Act (5 & 6 Victoriae Cap 103) provided:

“The taxing of costs in the said court shall be conducted by officers to be denominated “Taxing Masters”.”   

ENTITLEMENT TO COSTS IN THE ENGLISH JURISDICTION

In 1865 Bramwell VC stated In Harold v Smith (1865 H & N 381 at 385):

““Costs” as between party and party are given by the law as an indemnity to the person entitled to them;   they are not imposed as a punishment on the party who pays them nor given as a bonus to the party who receives them.   Therefore if the extent of the damnification can be found out, the extent to which costs ought to be allowed is also ascertained.”

Ten years later in 1875 Sir Richard Malins VC in Smith v Buller (1875) LR 19 EQ 473, said:

“It is of great importance to litigants who are unsuccessful that they should not be oppressed into having to pay an excessive amount of costs ... I adhere to the rule which has already been laid down that the costs chargeable under a taxation as between party and party are all that are necessary to enable the adverse party to conduct the litigation and no more.   Any charges merely for conducting litigation more conveniently may be called luxuries and must be paid by the party incurring them.”

Although in 1986, a test of reasonableness was substituted for the test of necessity the principle set out by Malins VC still holds good.

With the advent of the Civil Procedure Rules the court was encouraged to adopt a far more flexible approach to the awarding of costs in litigation.     The rules relating to costs under the CPR were initially relatively straightforward.    When the Access to Justice Act 1999 was passed permitting the recovery of success fees and premiums for after the event insurance, this brought with it a plethora of new rules, regulations and practice directions which have added substantial extra layers of complexity to the already complex area of costs.   This area of costs law has given rise to substantial and continuing satellite litigation.    The situation is further complicated by the implementation of Section 31 of the Access to Justice Act, which amends Section 51 of the Supreme Court Act 1981 to the effect that the amount awarded to a party in respect of the costs to be paid by him to his legal representatives is not limited to what would have been payable by him to them if he had not been awarded costs.    This has presented the Civil Procedure Rule Committee with very real problems:  not merely as to how best the provisions of the Act are to be implemented, but whether the Rule Committee has the requisite powers to make the necessary rules.    

Lord Scott, when still Vice-Chancellor and Head of Civil Justice, stated in the Rule Committee that he felt that the Costs Rules had now become so complex and involved, that serious thought should be given to doing away with fee shifting altogether.    This was a view which he subsequently repeated at a lawyers’ conference in Monte Carlo which was widely reported in the legal press.    

With regard to the “loser pays” rule Lord Scott commented that it did not apply in reality to legally aided parties and suggested there was a good deal to be said for a rule under which a loser should not be liable to pay the winner’s costs, to the extent that his conduct in the case had been reasonable.    Where losing claimants had been unreasonable and lawyers had assisted them by arranging legal aid or by agreeing to work on a conditional fee basis, those lawyers should perhaps be responsible for both their own and for the loser’s costs.   These and other radical ideas he suggested needed considerable consultation and thought.

At the Law Society conference in October 2001 both Chris Ward, of Abbey Legal Protection an after the event provider, and Martin Staples, past President of FOIL, told delegates that recoverability issues were undermining the system of CFAs with insurance, which, prior to the introduction of recoverable success fees and insurance premiums, had been beginning to work.    It was suggested that if the Government had left well alone clients would not have been left out of pocket “Judges would have put up damages to cover the extra costs [of ATE and success fees] no one had a problem with that”.   Some argue that the best way to overcome the problem of the vast amounts of money being paid on ATE insurance premiums is to say the client will not have to pay the costs if they lose.

FEE SHIFTING YES OR NO?

Arguments in favour of fee shifting are that it compensates the winner;  allows people without means to litigate;  deters vexatious, frivolous and other unmeritorious litigation;  deters delay and misconduct in proceedings and encourages settlement.

Arguments against fee shifting include the amount the loser is required to pay in damages is frequently less than the winner’s actual costs;   it is unclear what unmeritorious litigation is, the rule may in fact deter meritorious litigation;   parties who are not wealthy can be deterred from enforcing their rights or defending claims against them because of the risk that they may lose and have to pay the other party’s costs;  and unmeritorious litigation may not in fact be deterred.

In jurisdictions where there is costs shifting the most advanced regimes have all retained, to a greater or lesser extent, the indemnity principle, with its dual aims of keeping injustice (to the person wronged) to a minimum, whilst at the same time discouraging frivolous or vexatious disputes.    Lord Bingham when Master of the Rolls said in 1992 (Roache v News Group Newspapers Ltd, 19 November 1992 CA) that the principle that in the ordinary way costs follow the event “is of fundamental importance in deterring claimants from bringing and defendants from defending actions which they are likely to lose”.   

Lord Woolf in his Interim Access to Justice Report (June 1995, Chapter 25, paragraph 11) stated in relation to the fee shifting rule that research had shown:    

“ ... that the existing rule has the tendency to increase expenditure on cases when compared with a system where each party bears its own costs ... any propensity to litigate which our rule might encourage tends to be associated with more meritorious cases and greater expectations of success than does the American rule under which win or lose each party generally bears his own costs.”

If fee shifting was done away with and costs did not follow the event this would render Part 36 offers and payments less effective since there would be no costs sanction for failure to accept a reasonable offer.   There might therefore have to be a specific rule that costs would follow the event in certain circumstances, or perhaps a rule as to the incidence of interest.   The experience in the United States, where there is no fee shifting and no payment in rule, is that there is no reason to settle and many more cases go to trial.    As against that in Germany, where costs recovery is possible, the costs are modest and the possibility of being ordered to pay the costs is one which litigants view with equanimity, with the result that there are few settlements and a very high proportion of cases go to trial. 

CONTINGENCY FEES – THE AMERICAN WAY

If fee shifting is done away with contingency fees will almost certainly follow.   The Americans live happily with contingency fees.

“The basic objection to the contingent fee is the adverse effect it possibly may have on the performance of the Bar’s professional responsibilities both in the case at hand and more importantly in the future.    The major arguments against contingent fees are that the gamble on the outcome produces a speculative attitude towards law practice which is inconsistent with the detachment essential to a profession and that because of the contingency there is an emphasis on winning which tends to reduce the lawyers’ self restraint in negotiation and trial advocacy thereby engendering the effective operation of the adversary system of judicial administration.”

(F. B. MacKinnon:  Contingent Fees for Legal Services, 1964, American Bar Foundation, Chicago, Chapter 1).

American lawyers believe that a fee wholly or partially contingent upon the outcome of litigation is useful and professionally proper in many areas of practice.   The principle use of contingent fees is in connection with litigation before the courts where the lawyer is performing the traditional role of advocate:  

“Moreover he is acting in the context of a legal system similar to those in which the contingent fee is condemned.”

In America there has always been a strong movement by the lawyers that the legal profession, although subject to controls by the courts in relation to practice and discipline, should be free, like other professions, from controls on fees.  

The American rule is that each party to civil proceedings must bear its own fees and costs except where the litigation is vexatious or an abuse of process (C. R.  Campbel v Wiseman 3 Dell 306 1 LED 613 (1796)).   The Supreme Court of the United States has explained its support of the no fee shifting rule as follows:

“... Since litigation is at best uncertain one should not be penalised for merely defending or prosecuting a law suit, and that the poor might be unjustly discouraged from instituting actions to vindicate their rights if the penalty for losing included the fees of their opponent’s counsel ...”

(Fleischmann Distilling Corp v Maier Brewing Co 386 US 719, 87 Sup Ct 1404, 1496 (1967)).

Since the 1960’s both Congress and state legislators have introduced laws that provide that a successful claimant can recover his or her costs but a successful defendant cannot, ie one way fee shifting.   

Mr Newt Gingrich announced when he was appointed the Speaker of the House of Representatives that he would introduce a Bill to bring the English system of costs shifting to the USA.   The Bill was eventually defeated but it is clear that this was not a measure intended to introduce a fair costs system from this jurisdiction but rather a method of attempting to control the level of litigation in the United States which was felt to be getting out of hand.

FEE SHIFTING IN EUROPE

The basic rule prevailing in most European countries is that the losing party must pay not only his or her own costs but also those of the winner.   Rules differ in each country in respect of the exceptions and qualifications of this rule.  Broadly there are three classes of exception:  

(i) those that focus on the conduct or state of mind of the successful party;

(ii) those that recognise special situations in which the unsuccessful party’s good faith seems to deserve special recognition, such as justifiable doubts about the interpretation of a document or statute;  and

(iii) those that recognise differences in the economic position of the parties and seek to prevent economic hardship.

COMPARISONS

It has been suggested by Professor Basil Markesinis that one of the reasons why people go to court may be the relative cheapness of having access to the courts:

“Comparatively speaking from the litigants point of view this is true if one compares, on the one hand the USA and Germany and on the other hand England.   The contingency fee system in the USA coupled with the class action mechanism (in practice rarely used because of its complexities), punitive damages and the psychological effect that “mega awards” can have on potential litigants, all combine to encourage more persons to chance their luck in court.    The German pattern is on the other hand different, though it leads to the same results.    Tables set the fees that can be charged and these ... are modest and are mainly related to the disputed amount.    The way the remuneration is computed is different but it is interesting to note that the figures given in these official tables represent minimum amounts.    I am told however that these are observed in practice – at least at the two low levels thus, £½ million in legal expenses for a defamation case (Jeffrey Archer), or a tax evasion prosecution (Ken Dodd), are I am told unimaginable figures in civil law countries such as Germany or France.    In any event the fee levels seem low and coupled with the wide availability of litigation insurance make it relatively easy for a German citizen to sue and then think if at all of a possible compromise.  So the Americans by shifting the risk of litigation costs of the attorney and the Germans by keeping them low tend to achieve the same objective which is easy access to the courts.”

(Litigation Mania in England, Germany and the USA:   Are we so very different?  Professor B S Markesinis, Cambridge Law Journal, 49(2) July 1990).

“A system that encourages settlements must be good:   a system that forces settlement through complexity and high costs may be less defensible ... the impression I have is that English law belongs to the second category;   and this coupled with the costs of tort litigation may explain the lower level of tort suits in England.”

THE OPTIONS

The current options appear to be:

(1) to permit the recovery of reasonable/proportionate costs as provided by the CPR at present;

(2) to provide for a limited recovery of costs only, as for example in New Brunswick Canada where on the basic scale a successful litigant can expect to recover approximately 40% of the solicitor and client costs of litigation;  or, 

(3) to have partial abolition of fee shifting in particular types of case or in the case of particular types of litigant.   For example one way fee shifting;  public law cases;  group actions;  representative actions;  

(4) to have no costs recovery at all unless a party has behaved unreasonably or the proceedings are an abuse of process.

The limited recovery provisions which I have mentioned, which are in operation in Canada, have given rise to the introduction of “special costs”, “increased costs” and the possibility of recovering double costs, a term which includes disbursements.

In this country by the beginning of the 19th Century there was a movement for reform of legal procedures and Lord Brougham gave a speech in 1828 advocating reform and identifying as one of the most obvious defects in the law of procedure the fact that a successful litigant could not recover full costs against his adversary.    In 1842 Acts were passed repealing all statutory provisions entitling the successful party to double or treble costs and providing instead that the winner should be entitled to receive full and reasonable indemnity as to all costs as taxed by the proper officer of the court, which is where we came in.
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