Area of Law/Practice
Matter Considered
Views of the Committee and Recommendations
Action

Estimates of costs required with 

allocation and listing questionnaires.
The  requirement for service of these.

PD 2.1 records that under PD 6 to 43-48 there is a requirement that these must be filed and served.


The Committee is concerned that this is not always being complied with. It is in the interest of all parties to proceedings that Courts do enforce the requirement. A successful party in the event of proportionality being raised should be able to refer to the other party’s estimates. The unsuccessful paying party should be able  to refer on assessment to earlier costs estimates.

There have been instances where the parties have agreed to dispense with estimates. Courts have accepted this. This in the Committee’s view appears to be an abrogation of the Court’s responsibility under Part 1.
The Chairman has raised these concerns in his column in the Law Bulletin of the Association of District Judges.

Indemnity Principle
Should this be abolished? If so absolutely or partially?


The Committee’s unanimous view is that the indemnity principle should be retained.
Report this to the consultation body in the final process of it’s deliberations.

Small Claims Settled Before Allocation
Should there be an amendment to the CPR to restrict costs to those that would be allowed upon allocation?

Part 44.9 and PD 15. and 16.

At present it appears that a party may be entitled to recover costs that he would not after allocation.
The conclusions of the Committee are attached hereto.

The Committee’s view is that there is an unfortunate gap in the CPR. This has caused inconsistency and uncertainty.

It is the view of the Committee that if a claim, that would on allocation have been allocated to the small claims track, is compromised or concluded before allocation the costs provisions relating to the small claims track should apply.

An amendment to the CPR under Part 44.9 is proposed.
The following amendment to the Practice Direction  Section 15 (1) should be put before the Civil Justice Review Committee:

“Where the special rules relating to costs on the small claims track would have applied on allocation to a case that has not been allocated the court may on application of either party or on any detailed assessment apply those rules to that case.

Summary Assessment
Is the current practice working? Should the model form have separate columns for completion by the Court to show what has been allowed against the items claimed?
The Committee’s view is attached hereto.

 
The Committee’s recommendation for the withdrawal of the summary assessment procedure is to be put to the next meeting of the Civil Justice Review Committee.

Amendment to pleadings
Should the CPR be amended to state that the costs of amendments will be borne by the party amending unless the Court orders otherwise?
The Committee’s view was that the absence of a rule equivalent to Order 62 Rule (5) has caused uncertainty. It is proposed that the CPR be amended to incorporate an equivalent rule.
The Committee’s recommendation is to be put before the next meeting of the Civil Justice review Committee.

Extensions of time
Should the CPR be amended to state that the costs of extensions will be borne by the party seeking extension unless the Court orders otherwise?
The Committee’s view was that the absence of a rule equivalent to Order 62 Rule (6) has caused uncertainty. It is proposed that the CPR be amended to incorporate an equivalent rule.
The Committee’s recommendation is to be put before the next meeting of the Civil Justice review Committee.

Costs of Detailed Assessment
Does the present Practice Direction cover sufficiently the entitlement to costs of completing the bill and certificates?

At present bills may not contain any provision for the costs of assessment itself. (Practice Direction 4.13) This causes no problem on an inter-partes assessment because the receiving party (assuming he is successful) will pick these up at the conclusion of the assessment. Where there is a problem is on Legal Aid /Public Funded assessments. Here with the present direction these costs are not being claimed nor is any allowance being made.
The Committee were unanimous in recommending an amendment to the Practice Direction to make provision for the inclusion of these items in the model form of the bill of costs.
The Committee will place before the 

The following proposed amendment to  Practice Direction 4.13

“The bill of costs must not contain any claims in respect of costs or court fees which relate solely to the detailed assessment proceedings other than costs claimed for preparing and checking the bill except in public funded cases when a an allowance may be claimed for considering the provisional assessment, completing the bill of costs and preparing any consequential certificates required.” 

 

Cost of preparing bills of costs in Public funded family law cases
The distinction is well known. 

What justification is there for no recovery or minimal recovery when in any civil claim the costs are met at the prescribed rate?

Those most adversely affected are the legal aid practitioners with the lowest fee income.


The Committee is agreed that the distinction is not justified and is unfair.
Representations are to be made to the LSC by the Committee.

CFAs generally.
The effects of CFAs.
This was considered briefly by the Committee. Given the continuing uncertainties of CFAs the Committee agreed that this issue should be stood over for later consideration. 
To be reviewed in due course.

Refinements to costs provisions relating to CFAs.



The Committee recommends that Practice Direction 4.17 should be amended to clarify/record that:

1. Any success fee should not be allowed in relation to the costs of assessment.

2. That any success fee shall not apply in relation to costs prior to the execution of a CFA.
The proposals are to be placed before the Senior Costs Judge for consideration.

Disclosure of documents on assessment
Is the present system of privilege still appropriate?

Costs Judge O’Hare has suggested that it may be argued that it breaches the paying party’s rights under the Human Rights legislation.


It was reported to the Committee that there are two cases pending on this issue. The Committee therefore postponed consideration of this.
The issue is to be reviewed in due course.

SCCO to sit outside of London
The cost of attending SCCO assessments for those at a distance is prohibitive.

This commonly occurs in Administrative Court cases and Court of Appeal cases.

There seem to be 2 solutions:

· The SCCO sitting not only exclusively in London.

· The SCCO on request of both parties transferring assessments to a locally agreed Court.
It was agreed that these proposals were justified and were in the interests of the overriding objective.

The following amendment to CPR 47.4 (2) is proposed “The Court may direct that the appropriate office for any detailed assessment proceedings is to be the Supreme Court Costs Office or any other Court.” 

The following amendment to Practice Direction 31.1 is proposed:

A in all other cases the SCCO. A party may apply for the assessment to be conducted at a venue outside of the offices of the SCCO.
The considerations applicable under 31.2 (3) to apply in the determination of the application.
The proposed changes to the Rule and Practice Direction are to be placed before the Civil Justice Review Committee and the Senior Costs Judge.

Forms of certification.
Is the certificate to a bill adequate. 

Should there be a certificate to points of dispute and replies to be signed by a solicitor warranting the accuracy of the document or a statement of truth?

See Practice Direction 1.5
The Committee agreed that solicitors are giving inadequate consideration to the signing of certificates to bills of costs, points of dispute and replies to points of dispute. 

It was agreed that solicitors would give these documents greater consideration if a statement of truth is required.
The Committee will place the proposal before the Senior Costs Judge.

House of Lords Assessments 


Should these be dealt with by the SCCO with the usual routes of appeal?


It was agreed that this should be stood over.
To be reviewed in due course.

Forms of Bill for detailed assessment.
Do the models need revising?
The view of the Committee was that the model form bills are most satisfactory.
No action is to be taken.

Recognition of Fellows:
See PD Section 4.5.

Should Fellows be included in a similar way?
It was agreed by the  that given the standing of Fellows as recognised by P D 52 that it might be considered appropriate for the Practice Direction to be amended.
It is proposed to invite a similar  to Section 4.5 to acknowledge the status of Fellows of the Association.

Family Proceedings Time Limits
The change of 6 to 3 months for commencement of detailed assessment.

Is this causing problems in compliance?


Although there was some support for a reversion to the former time limit the consensus was that the 3-month time limit focused practitioners minds to time limits and no change was recommended.
No action is to be taken.

Costs only proceedings.
When disputed they have to be dismissed. 

Should there be express provision to enable these costs to be recovered in any subsequent proceedings?

Under the PD to Part 8 (B6) the proceedings must be issued in court for the area where the defendant lives or carries on business or where the subject matter of the claim is situated.

This is not happening and more often than not results in the dismissal of the case.

Should the PD to 44.12 be amended to remind of the correct venue?

Should there be express provision where proceedings are issued wrongly to transfer automatically?


It was agreed that there should not be automatic dismissal. Instead where there was a technical objection  the court should before dismissal consider this and before dismissing consider whether there was an alternative. Such as requiring further evidence or submissions. Where there was objection to the court where the proceedings were instituted the court should be able instead of dismissing to transfer the proceedings to the correct court.

· That amendment to the PD to 44.12 was required to confirm that B6 applies to such proceedings.

· That if proceedings are dismissed that the court should be able to deal with those costs on dismissal or the parties be entitled to seek these in subsequent proceedings.
The proposals be placed before the Civil Justice Review Committee and the Senior Costs Judge for consideration.

Notification of adverse costs orders to clients.
This is not being complied with or only partially.

Should solicitors in such situations be required to file with the court a certificate of compliance?
It was agreed that an amendment to 44.2  was required. The following amendment was proposed at the end ”The solicitor shall within 7 days thereafter file with the court a certificate confirming compliance with this rule.”
The proposal is to be placed before the Civil Justice Review Committee and the Senior Costs Judge for consideration.
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